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THE LAW OF TORTURE: A STUDY IN THE EVOLUTION 

OP LAW. 

BY JAMES C. WELLING. 

It is a " far cry " from the lex talionis of savagery to the criminal 
anthropology of modern science. In the lowest status of savagery 
the punitive process is a process of revenge, with its maxim of " an 
eye for an eye and a tooth for a tooth." The solidarity of clans- 
men, bound each to each by the tie of common blood, comes to ex- 
pression in the wer-gild or "blood-money" paid by way of rude 
estoppel against the reprisals of natural vengeance. Where tliere is 
a common religious faith deeply imbedded in the popular conscious- 
ness, an oath administered under the sanctions of religion may be 
the appointed end of all strife. Where the obligations of an oath 
are complicated with the obligations of clan fellowship, the custom 
of compurgation in its manifold forms and phases will be the prev- 
alent mode of criminal procedure. Where it is sought to avoid the 
perjury and criminal complicity to which this form of procedure so 
easily lends itself, men will resort still more directly to what they 
call the "Judgment of God" as pronounced in the various modes 
of judicial ordeal, such as wager of battle between the litigant par- 
ties ; trial as to which of two or more parties can longest hold the 
arms extended in the form of a cross ; which can thrust the arm 
with impunity in water boiling hot ; which shall sink and which 
shall float when cast into pool or stream with the hands and feet ap- 
propriately tied — the right hand to the left foot, the right foot to 
the left hand; which shall walk over burning ploughshares, laid at 
irregular intervals on the ground, and escape with the soles of the 
feet unscathed ; which shall pass through fire and flame with limbs 
25 (193) 
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unscorched, etc. All these forms of inquisition for guilt imply a 
low stage of intellectual development, with a correspondingly low 
order of expedients for the ascertainment of truth, and with the con- 
cept of justice unclarified alike in the direction of its content and 
extent. 

In modern parlance a man is said to be duly convicted of crime 
when the evidence alleged against him, in point of substance and 
form, is held adequate to work a legal conviction of his guilt in the 
minds of those by whom he is tried. The trial, as the very word 
implies, is in the nature of an experiment made with the appliances 
of juridical inquiry in order to establish the proof or disproof of a 
certain charge. This proof or disproof will rest in point of sub- 
stance on the nature and degree of the evidence alleged, and will 
rest in point of form on the rules of evidence applied to each case. 
The criminal prosecutor, in his inquest for guilt, works, like the 
scientific inquirer, from a hypothesis which is tentatively based on 
his view of the facts, and which must stand or fall by the full dis- 
covery of all the facts revealed and verified in the processes of the 
trial. The judgment or finding of the court, as the word implies, 
is an induction drawn from the facts of the case as clarified by the 
rules of evidence. 

Every trial, therefore, is in the fullest sense of the term an inves- 
tigation set on foot for the ascertainment of truth in the issue joined, 
and alike in the modes of its procedure and in its results must needs 
reflect the mental and moral temperament peculiar to each age of 
the world. Criminal procedure by Ordeal works to the ceremonial 
and ritual acquittal or conviction of the party accused, and will 
have an opus operatufit efficacy in the eyes of men, according as 
their faith is great and their reason is weak. From this formal 
species of proof men pass to a matter-of-fact species of proof, accord- 
ing as their reasoning powers grow stronger and their appliances for 
the rational discovery of truth become more and more available in 
the domain of justice. In this passage of the human race from a 
ceremonial and formal species of negative proof to a rationalistic 
and substantive species of positive proof, the method of proof by the 
intervention of Torture occupies a place which may be described as 
a sort of "half-way house" situate between these two typical and 
distinctive forms of judicial procedure. 

It is to be observed that the employment of torture as an engine 
of justice belongs to an advanced stage of mental evolution as com- 
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pared with the stages which accept the still more barbarous and bar- 
barian tests of judicial ordeal. Barbarian tests of this kind, notwith- 
standing the long trail they bring from our Aryan ancestors, may be 
said to have come and gone in Europe with the advancing and the 
refluent waves of the barbarian invaders who overthrew the Roman 
Empire. But Torture, as an agency for the extraction of truth in 
the forum of justice, has survived for more than twenty-five centu- 
ries among the foremost nations of civilization — among the ancient 
Greeks and Romans, among the Hebrews after they came under the 
Roman domination, among our British kinsmen in the days of the 
Tudor and Stuart kings, and among the most enlightened nations 
of modern Europe down to the close of the last century. 

The Roman jurisprudence worked with two great criteria of 
truth, each of which required intelligence for its administration — 
with presumptions of fact which, singly, do not produce faith, but 
help to produce it in combination with other indications and with 
presumptions of law which are assumed to be true until the contrary 
is proven. So long as the Roman criminal law proceeded on the 
basis of a private party plaintiff and a private party defendant, and 
so long as torture was applicable only to slaves, the place which 
torture occupied in the Roman civil system was very subordinate. 
The accuser did not bring his action until he felt reasonably sure of 
his proofs. Failing in his proofs, he saw his action fall to the 
ground. When his action moved in the charge of treason he was 
himself liable to torture if he did not prove his case. Under such 
a system of law the institute of torture was placed in circumscrip- 
tion ; but, when public inquest became in larger measure under the 
Roman emperors the source of criminal prosecutions, it was only 
natural that the use of torture should extend to others than slaves, 
and that it should grow more and more articulate in the form of 
its administration. Hence it was that the later requirements of 
torture under the Civil Law became more and more precise, according 
as the modes of its application were more and more specialized ; 
according as the wider conditions under which it could be invoked 
required that these conditions should be more clearly defined ; and 
according as the varying shades of evidence with which its use was 
associated became more and more recondite in the actual pro- 
ceedings of courts. 

When the nations of Europe, after the Barbarian Invasion, had 
passed through the earlier stages of their barbarism in the methods 



196 THE AMERICAN ANTHROPOLOGIST. [Vol. V. 

of judicial procedure, and when, after the long triturations of the 
Feudal System, European society had attained to that stage of culture 
in which the Roman Law, with its refinements and with its provisions 
for torture, could again readjust itself to the new civilization which 
had supervened in Europe at the dawn of the Renaissance, we wit- 
ness a new birth in the forms of jurisprudence as among the most 
striking of all the phenomena connected with the Revival of Learn- 
ing. The influence of the Roman Law had indeed never died out 
in Europe, but the revived study of Civil Law now became for many 
generations the very centre of the new intellectual movement and 
the paramount stimulus of university learning. And now it was, too, 
that the refinements of the Scholastic Philosophy conspired with the 
refinements of Roman jurisprudence to reconstruct the whole theory 
of torture as an auxiliary to the attainment of truth in criminal pro- 
cedure. Instead of the presumptions of fact and the presumptions 
of law with which the Roman civilians were content to work, a whole 
cohort of text-writers came at the heel of the Middle Ages with their 
fine-spun distinctions drawn alike from the Civil and the Canon Law — 
with presumptions of law heightened into presumptions of law de 
jure, and with abstruse criteria for the discrimination of evidence 
complete from evidence half complete, while the intervals between 
no proof at all and a proof half complete, or between a proof half 
complete and a proof complete, were graduated into still more 
spectral segments of proof, such as proof less than complete, but 
nearer complete than half complete ; proof less than complete, but 
further from complete than half complete; probaiio which might 
be rated with its evanescent values from bona to optima, from 
evidens to evidentissima, from aperta to apertissima, from dubia to 
indiibitata, from idonea, legitima, and sufficiens through all the ascend- 
ing scales of the evidential gamut to liquida, dilucida, perspicua, 
luce meridiana, clarior, etc., etc. 

It is easy to see why the reign of Torture, as the evil genius of 
judicial truth, must needs have been identified with the epoch of 
these finical and fantastic discriminations. It was a postulate of the 
Law of Torture, as expounded by the glossators of the Middle Ages, 
that it could be invoked for the discovery of truth in criminal prose- 
cutions only when the corpus delicti was already present. It could 
not be used in the dar.k for the discovery of the corpus delicti, and, 
on the basis of a discovered corpus delicti, it could be used only in 
the twilight of what was called "legitimate presumptions of fact," 
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pointing with reasonable probability to a certain person or persons 
as the guilty perpetrators. These presumptions of fact, in a given 
case, were the indicia legitima proxima or the indicia legitima remota, 
which guided the detective instinct of criminal justice more or less 
shrewdly in its hunt for the guilty parties. It was only after these 
indicia, alike in their number and probative value, had reached a 
certain degree of proof, according to a nicely graduated scale of 
legal probabilities, that it was competent, at least in theory, for 
European criminal justice to invoke the dire expedient of torture. 
Hence the intellectual acumen which was required in the adminis- 
tration of Torture Codes above that required for the administration 
of Ordeal Codes. To set this matter in a clear light I proceed to 
give an outline of criminal procedure under the Law of Torture, as 
defined by one of its recognized expositors in the days of its highest 
ascendency and ripest maturity. I quote from the elaborate treatise 
of Sebastian Guazzini entitled Tractatus ad Defensam Inquisitorum, 
Carceratorum, Reorum et Condemnatorum super Quocunque Crimine. 
This ponderous volume was written in the year 161 2. Published in 
Italy, it was subsequently republished in Germany and Switzerland 
as the work of an acknowledged master of the criminal law of his 
times. The writer was an eminent Italian jurisconsult, a native of 
Umbria, an advocate in the Roman Curia, and, as appears from 
more than one passage in his text, a judge who had himself adminis- 
tered the Law of Torture. "He was a member of the College of 
Jurisconsults in his native town. He was so famous in his day that 
in a Latin epilogue prefixed by one of his colleagues to the volume 
from which I quote, it is said, in the classical diction of the period, 
that the bees from the Hills of Hybla had shed their honey on his 
lips, and that stately Minerva, the goddess of wisdom, had lent her 
Attic salt to season his words. The Archbishop of Urbino, who had 
recently been the Governor of Rome, certifies in a Latin ode that 
Rome had no name that was better, none that was more pious or 
more worthy to be sounded throughout the world than the name of 
Guazzini. His son Paul, a priest of the church, in some Latin lines 
consecrated to the memory of his sire, ventures the prediction that 
in all time to come the glory of every successful defence that may 
be made at the criminal bar will be in some sort a tribute paid to 
the memory of Sebastian Guazzini, as being made on the lines pro- 
jected in this standard work. Alas, for the vanity of human ex- 
pectations ! The dust has long since settled on the Tractatus of 
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Guazzini and buried it with his bones out of the sight of men. It 
was only by chance that I stumbled on the treatise during the last 
summer in the midst of some studies I was making among the 
literary remains handed down to us by the recompilers and com- 
mentators of the Civil Law after the Revival of Learning.' 

In giving the subjoined abstract of the Law of Torture as codi- 
fied by Guazzini from the text-books and consuetudinary law of his 
times, I have at all points practised much condensation. The 
writer devotes more than eighty folio pages to the discussion of this 
specific topic. After premising that it is his purpose to give only a 
succinct compend of the doctrine under this head, because the text- 
writers ill both ancient and modern times had compiled many trea- 
tises of the same kind, he proceeds as follows : 

" What is called Torture is distress of body devised for extraeting truth. 
The mode of administering torture by tlie use of the rope was invented 
by the Civil Law, and this torment of the rope, sometimes called the 
queen of torment, was justly invented by the Civil Law, as a mode of 
discovering truth, for the sake of the public welfare, to the end that 
crimes might not remain unpunished. It is called a species of evidence 
substituted to supply the lack of witnesses. 

"But let judges be on their guard against resorting to torture with 
facility, as it is an expedient which may prove fragile and perilous, and 
may play false to truth ; because some persons have such an incapacity 
for the endurance of pain that they are more willing to lie than to suffer 
torments. Others again are so obstinate that they are more willing to 
suffer any torments whatsoever thau to confess the truth.^ 

"Having been invented only as a subsidiary form of evidence where 
truth cannot be otherwise discovered in the ordinary way, i. e. , by wit- 
nesses, the authorities say that this rule holds good in every case what- 
soever, in which resort is had, either by law or usage, to the institute of 
torture. It is always a subsidiary remedy, to be invoked only when truth 
cannot be discovered in any other way." 

It having already been premised, in an earlier part of this trea- 
tise, that torture can be administered only on the basis of legitimate 

' Guazzini was, besides, the author of two other law books : A treatise 
De Confiscatione Bonorum and a treatise De Truega et Pace. His com- 
plete works were published in Leipsic in the year 1676, and iu Antwerp 
in 16S2. I found a copy of the Tradatus in the librarj' of the "Theo- 
logical Institute of Connecticut," and I beg leave here to make my ac- 
knowledgments to Dr. Hartranft, the learned president of the Institute, 
for the courtesy with which the volume has been placed at my disposal. 

^ The student of the Roman Civil Law will recognize that this paragraph 
is quoted almost textually from the Digest, lib. xlviii, tit. 18, sec. 31. 
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presumptions of fact, identifying a suspected party with a certain 
crime, the author now defines the special pleas which should pre- 
cede torture : 

" Even when these legitimate presumptions exist, the judge, before he 
proceeds to torture, must file a decree or an interlocutory plea stating 
his purpose to resort to torture, and alleging the grounds on which 
this plea is based. After a decree of torture shall have been allowed, 
an appeal may be taken from it by the counsel of the accused, and, 
pending this appeal, at least in most jurisdictions (that of the French 
Parliament and of other courts in Dauphiny being exceptions), the judge 
cannot renew any proceedings in the way of torture. If, in spite of the 
appeal, a judge shall have proceeded to torture and extorted a confession, 
such a confession shall be wholly null. It is not competent for the gov- 
ernment prosecutor or for the plaintiff to take an appeal from a decree 
disallowing torture. Wary judges, it is true, when they wish to torture 
and do not want to have their hands tied, are accustomed to pass the 
decree of torture secretly, and do not interpose it until it is too late for 
the accused to take an appeal. But this surprise action on the part of 
judges may be countermined by wary attorneys, who are wont to obtain 
in advance an inhibition [from the superior court] against the menace 
of torture ; and, the instant that the judge shows a disposition to proceed 
to torture, they present the inhibition to him, aud thus compel him to 
stay his hand and to consign the case to the court above. A frivolous 
aud false appeal can be rejected at once, and it resides in the discretion 
of the judge to decide when an appeal is manifestly frivolous and false. 
In such case he can administer torture without usurpation ; but if any 
doubt remain, whether of fact or law, he must wholly desist from torture, 
or he will expose himself to punishment and peril. 

" If the decree of torture shall be overruled [by the court of appeals], 
there are regulations which prescribe who shall hear the principal mat- 
ter involved in the case — an judex a quo vel judex ad guem, 

"Torture can be administered only in cases which involve a heavy pen- 
alty, such as banishment, death, or severe bodily punishment of some 
kind. In nowise should a resort to torture be allowed in actions at law 
sounding in money damages alone. In an action, for instance, arising 
from contract, express or implied, torture is not to be thought of, even 
though the truth cannot otherwise be attained, because in civil suits the 
laws afford other remedies, for if the plaintiff makes complete proof of 
his declaration judgment is given ; if a half-complete proof is made, the 
supplementary oath is administered to him ; if a proof less than half com- 
plete is made, then the oath of purgation is granted to the defendant ; if 
the plaintiff makes no proof at all, the defendant is acquitted. 

"Sometimes, however, or at least in the judgment of some authorities, 
it may be competent to torture«rile persons in actions where only a money 
penalty is involved, it being presumed that such persons will make more 
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account of money, ' the second blood of men,* than of their physical com- 
fort ; but in all such cases the torture inflicted must be moderate ov even 
light." 

The author spends much strength in defining the legal prerequi- 
sites of torture. They are recapitulated under nineteen distinct 
heads, as follows : 

" I. The first principal requisite is that the truth of the facts cannot be 
otherwise elicited, and that the torture, as declared in the decree allow- 
ing it, is employed only as a subsidiary remedy and for the reasons already 
assigned by the judge in his interlocutory plea. 

"2. The second principal requisite is that the corpus delicti he mani- 
fest before resort is had to torture. 

"3. The third principal requisite is that legitimate presumptions of 
fact held sufficient to justify torture shall precede its administration, it 
being abhorrent both to the canon and the civil laws that the judge should 
begin his inquest with torture. These presumptions should be so accu- 
satory, according to some authorities, as to leave nothing wanting except 
the confession alone of the culprit — that is, in their character as accusatory 
indications they should be, so to say, clearer than light ; and let judges 
beware lest, in virtue of any discretion conceded to them, either by law 
or by man, they push on to torture without the legitimate presumptions 
precedent, because this discretion of theirs should be regulated by the 
rules of the common law. Some authorities hold that a judge who has 
the faculty of proceeding with the Royal Arm [that is, by Prerogative 
Right] can resort to torture, in cases of difficult proof, because of the bad 
character of the accused ; because of the atrocity of the crime alleged ; 
because of a widespread public rumor, or such like probable indication ; 
yet even in such cases there should be certain concurrent and precedent 
indications. 

"The Prince [that is, in the Italian diction of the time, the Govern- 
ment] cannot order that anybody should be tortured without legitimate 
indications, nor can a judge be held to obey him, as, by so obeying, the 
judge is subject to public impeachment \teneturin syndicatu]. 

"Just as little can a judge lawfully terrorize an accused party without 
legitimate presumptions precedent. Yea, many hold that, in default of 
legitimate indications precedent, an accused party cannot be tortured even 
with his own consent. 

"If the prosecutor shall say, 'I have no presumptions of fact and no 
proofs against the accused, but I wish to stand with him in torture, and in 
this way prove the crime imputed to him,' such a prosecutor shall not be 
heard, and the accused shall not be tortured on this plea. 

"And let the judge make sure that the indications are not only suffi- 
cient for torture, but that they are such as can be lawfully received ; and 
this rule holds good even where the judge has the faculty of proceeding 
summarily in the administration of torture. 
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"Nor let the [ordinary] judge suppose that without the legitimate in- 
dications precedent he can proceed to torture because of the gravity of 
the crime, for the rule that in atrocious crimes ' it may be lawful to ex- 
ceed the laws ' is a rule which holds good only after the accused has been 
found guilty, and cannot be pleaded in regard to the mode of procedure. 
The logic of the rule would seem to be that the greater the crime is, so 
much the more vehement should be the presumptions of fact which ought 
to precede torture ; and, without these legitimate presumptions of fact, 
the judge must be on his guard against resorting to torture under the 
pretext that the crime is hard to prove. Just as little can a judge use 
torture to extract truth, under pretext that on account of torture inflicted 
for certain crimes even without legitimate presumptions of fact, a great 
public scandal may be allayed. 

"All the indications which may suffice for inflicting torture cannot be 
enumerated, nor can any certain or determinate doctrine on the subject 
be propounded ; but the whole matter iscommitted to the discretion of 
the prudent judge, having regard to the nature of the facts, of the crime, 
of the person involved, and of other circumstances and characteristics 
deduced from the process. This discretion, however, must not be based 
on any indication at the pleasure of the judge, but only on certain con- 
current circumstances and characteristics implicit in each case. The 
judge's discretion is a regulated discretion, because regulated by rules of 
common law, and does not spring out of the judge's mere brain. The 
faculty of torturing accused parties is so far restricted and limited to 
terms of law that, in my opinion, not even the Royal Bailiffs [ Trunctt- 
latores} sent to try highway robbers should presume that God has created 
human bodies to be agonized and lacerated at the torturer's free will. 
Yet true it is that if the judge has the Royal Arm he may torture on the 
strength of indications which hold good under natural, divine, or canon 
laws. 

"Thus far the whole question has moved in presumptions oi fact re- 
sulting from the inquest. It is otherwise where presumptions of law 
are concerned, and where any indication shall have been proved, whether 
by confession made out of court or by the testimony of a single witness, 
because in such cases it will not reside in the discretion of the judge to 
decide whether the indication is sufficient for torture or not. He will be 
bound to torture the accused without demur. If anybody is curious to 
see certain particular indications which are sufficient for torture, let him 
consult Campeg. detestib. reg}, 395 ; Henoch, de prcBSumpt:\ lib. 9, qucest 
89, where the latter heaps up forty-three indications for torture, while 
Cavalcanus * discusses indications that may be used before an ordinary 
judge and indications that may be used before a judge of the Royal Arm. 

' ' Question has been raised whether one indication will suffice for tor- 



' Campegius : Tractatus de Testibus regulandis. 
^ Menochius : Tractatus de Praesumptionibus. 
' Cavalcanus : Tractatus de Brachio Regio. 
26 
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ture or whether several indications should be required. The distinction 
to be observed is that one may suffice provided it is proximate to the 
crime [that is, very close to the crime in its accusatory significance]. 
Where the indications are remote in their bearing, several are required. 
The common rule is, in both the canon and the civil laws, that at least 
two indications should be required for torture, and that one remote indi- 
cation is not enough to justify torture. If, however, there shall be sev- 
eral remote indications, which are proved by single witnesses, the accused 
can be tortured on the strength of them. If there should be at least 
three indications, proved by single witnesses, they will suffice for tor- 
ture, though the indications may not be very cogent, especially where 
the witnesses are men of known probity and of high authority. 

"4. The fourth requisite for torture is that the issue at law with' the 
accused shall be fully and legally joined, except where the judge has the 
power of proceeding summarily. 

"5. The fifth requisite is that the interlocutory plea for torture shall 
have been filed and duly allowed after the suit has been made public, 
and after the matter has been discussed with the counsel of the accused ; 
though, as before implied, such a decree of torture is not required where 
the judge has the faculty of proceeding summarily. Maur. Burg.' lays 
down in such cases a form for the summary procedure to torture, and 
enumerates eight special prerogatives which a judge has in virtue of such 
faculty of summary procedure. In passing a decree of torture the judge 
should collect and, as it were, condense into a brief compass all the several 
indications scattered through the process in its several parts, by way of 
exhorting the accused to make a clean breast of it, inasmuch as, in the 
face of so many indications, he cannot persist in a denial. In this way 
accused parties may place themselves in the clemency of the Prince, and 
will do a service to their lawyers, who will clearly discern wherein the 
difficulty of a case may lie. 

"6. The sixth requisite is that a copy of the indications and of the 
whole process must be furnished to the accused, and that the process 
itself must be published. Where the accused is found in flagranti delicto, 
no copy, either of the indications or of the process, need be furnished, as, 
for instance, in the celebrated case of the noblemen who were caught with 
their ladders at the windows of a certain noble lady [in the act of abduc- 
tion]. In a crime like that, the rule is not to observe rule. 

"7. The seventh requisite is that inspection be made of the person 
of the accused, to ascertain whether he is privileged or not, because a 
privileged person cannot be tortured even with legitimate presumptions 
precedent. 

"8. The eighth requisite is that if the accused shall ask that the ac- 
cuser make oath to the good faith of the charge, no torture shall be 
inflicted until such oath shall have been made. 

' Maurus Burgus Siculus : Tractatus de Modo procedendi ex abrupto — 
a work greatly admired by Guazzini. 
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"9. The ninth requisite is that the accuser, in the presence of the judge, 
shall demand the torture of the accused, and shall swear that he has no 
further proofs ; but this rule has fallen into desuetude in the whole of 
Italy. 

" 10. The tenth requisite is that the accused shall not have eaten for 
nine or ten hours before torture, that the process of digestion may have 
been completed before the torture begins. If accident happen and suf- 
fering ensue to the accused from a failure to observe this rule, the judge 
will be liable to public impeachment. 

"11. The eleventh requirement is that if the accused be under the age 
of twenty-five years the judge shall appoint a curator to watch for his 
safety under torture. In such cases, a confession made without a curator 
is null and void. Of late years, however, an exception of nullity, when 
based on this ground, has been so reduced as to extend only to minors 
under the age of fourteen years ; but it will always be competent for 
counsel to insist, in such cases, that special usage shall not prevail 
against common law. 

" 12. The twelfth requisite is that the judge must have plenary power 
for the administration of torture. A Locumtenens Potestatis [an acting 
judge] or a simple assessor on the bench has not the power of torture. 

" 13. The thirteenth requisite is that the indications of the govern- 
ment prosecutor, if sufficient for torture, shall not have been quashed by 
the counter-indications of the accused. 

" 14. The fourteenth requisite is that when several persons are to be 
tortured they shall not all be tortured alike, but some more severely and 
others more mildly, according to the quality of the persons and the pre- 
sumptions lying against them, having regard to their age, their physical 
constitution, their mental habits, and their social status. 

" 15. The fifteenth requisite is that the accused must not be disabled 
in any of his members, for in that case, as for instance, if he has an issue 
of blood, has a wound in the breast, is troubled with shortness of breath, 
has hernia, or is suffering from venereal disease, he cannot be tortured. 

" 16. The sixteenth requisite is, as before stated, that torture cannot be 
employed to make manifest the corpus delicti (since this must appear 
aliunde], but only for the purpose of discovering the authors and ac- 
complices of the crime. It also ought to be inflicted [as before implied] 
only in cases in which a confession can and ought to sound in felony 
( possit et debeat sonare in delictum), since torture should not be inflicted 
uselessly. 

"17. The seventeenth requisite is that before accused parties can be 
tortured their counsel should be inquired of and duly heard on the ques- 
tion whether the accused can be tortured or not. The rule that counsel 
should be inquired of holds good especially in the Kingdom of Naples, 
though little observed in practice ; but counsel ought to be heard if they 
wish to be heard. 

"After counsel have been duly heard for a client they are not per- 
mitted, by usage, to be present at the act of torture, though, of right, it 
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should be said otherwise ; and, of right, the government prosecutor 
should not be present at the infliction of torture, though, by custom, it 
is sometimes allowed. Baiardus ' says that for the sake of suppressing the 
vain exclamations of the government, he always wished the presence of 
the government prosecutor or of some substitute for the said prosecutor — 
a rule which I have always observed for the sake of avoiding the vain 
acclamations of the aforesaid attorney for the government. 

" i8. The eighteenth requisite is that in inflicting torture on a clergy- 
man degradation from office shall precede the infliction, though this rule 
is poorly observed in practice. 

" 19. The nineteenth requisite is that an accused party shall not be tor- 
tured on a Feast Day celebrated in honor of God, except in grave cases. 
Judges who fear God observe this rule, says Julius Clams, but judges 
otherwise minded do not pay much respect to it. 

"A culprit pardoned by the Prince can be tortured as to any contingent 
remainder of suspected guilt not covered by the pardon. For instance, 
a pardoned culprit may be tortured in order to remove the stain of his 
guilt, so that his testimony under torture may be held valid against his 
accomplices. But a full pardon works exemption from torture. 

" Where a party confesses the act, but denies criminal intent, as in case 
of homicide alleged to have been committed in self-defence, it is a moot 
point whether such a mixed confession should be received at all, or 
whether it should be received by the government as a confession of guilt 
unless the accused can establish the absence of criminal intent. In case 
of such mixed confession it would be safer not to torture, for torture sus- 
tained in such a case would work the acquittal of the accused. 

"A culprit, confessing a crime, cannot be tortured to procure the con- 
fession of other crimes, in the absence of competent presumptions to that 
effect. The contrary usage prevails, however, in the whole of Italy. 
But such torture is subject to the following qualifications : It mixst be 
moderate ; it cannot be applied to clergymen ; it is applicable only to 
notorious criminals, and it is abolished in the States of the Church. 

"Whether benefit of clergy works immunity from torture or not, is a 
disputed question among the authorities. Some hold that a clergyman 
can be tortured, but not so severely as a layman, and not by a lay judge^ 
nor by a lay minister even at the mandate of a bishop. A clergyman 
should not' be admitted to canonical purgation when he is weighed down 
with presumptions that justify torture. 

"A deaf-mute from birth cannot be tortured, though opinion and prac- 
tice are at variance on this point. A pregnant woman and a woman 
giving suck to her children cannot be tortured. 

"Torture must be suspended so soon as the victim falls into a faint 
under its effects, and unless the judge, in the act of such suspension, is 
careful to reserve a right of renewing torture, the right lapses. The 
notary is bound to make a minute of all proceedings in torture, with its 

'J. B. Baiardus : Tractatus ad Practicam Criminalem. 
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effect on the subject, and the measures taken to recover him from a faint. 
The prisoner's counsel, in such moments, must watch for his rights and 
protect him from the renewal of the torture, if the judge, in his alarm at 
the fainting spell, forgets to reserve the right of renewing the torture. 
[Guazzini confesses that he had several times fallen into negligence under 
this head when he first began to practice the duties of his ofBce.] 

"Bishops and others in high civil dignity are exempt from torture 
even under strong presumptions of guilt. Noblemen, town councillors, 
doctors, lawyers, have a general immunity from torture, though the 
practice varies under these heads. Privilege from torture works a per- 
fectly valid defence against all confessions extorted under its illegal in- 
fliction, except in cases of high treason. When several persons are to be 
tortured at the same time the general rule is that the judge should begin 
with the more timid, with the weaker, with the meaner [in social rank], 
with the younger, with the one who stands more nearly related to the 
charge, and with men before women, though some authorities hold that 
it is better to begin with women, because women are less afraid of 
torture than men, and will longer persist in a negative. In such cases 
the judge may proceed at his discretion. 

" In administering torture it is competent for the judge, according to 
some authorities, to begin with the culprit who, from the name he bears, 
is known to belong to a family of criminals, and, as examples of such 
bad names, may be cited the names of Forabosco, Sgaramella, Saltala- 
machia, Mardoliuo, Spazzacroce, Pizzaguerra, Falameschia, Mazzasette, 
etc. Some hold that it is proper to begin with the man who has a bad 
physiognomy, provided he labors under other presumptions. 

" Where father and son rest under the same charge and the same pre- 
sumptions, it may be proper to begin with the son rather than the father, 
that the father, being more tortured in the person of his sou than in his 
own proper person, may be the sooner urged to confession. [But Guaz- 
zini says he had never seen this rule observed, and had not observed it 
himself when once, in Perugia, he had a father and a son before him in 
pari delicto ■'\ The preponderant weight of opinion would seem to be 
that the judge should begin with the person-to whom the strongest sus- 
picions of guilt attach. 

" Let judges beware of aspiring after a vainglory in the infliction 
of torture, and let them strive only to attain truth through legitimate 
channels, conducting themselves with moderation and considering the 
physical condition, temperament, age, social status, etc., etc., of the 
accused. Torture must be administered only with the usual and estab- 
lished instruments. The accused is to be so tortured that his life may be 
safe, whether with a view to his innocence [in case his innocence shall 
be demonstrated by his constancy] or with a view to his punishment [in 
case he shall confess his guilt]. 

" The judge must not administer torture bj' his own hands, but by the 
intervention of satellites and bailiffs." 
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The writer then proceeds to enumerate the various kinds of tor- 
ture allowed by law in his day, and to specify the length of time 
during which torture could be inflicted in its several grades, running 
through six degrees, according to the dimensions of the crime al- 
leged, the gravity of the suspicions, and the quality of the person 
impeached. Torture, he argues, defeats its end when it makes men 
desperate, as he once observed in the case of a rustic from Spoleto, 
who was crazed by even the ordinary use of the rope in torture. 

"Torture cannot be repeated more than three times on the same sub- 
ject, and then only for justifying reasons and with respect had to the per- 
sons and the crimes involved. 

" Confession of guilt made under torture works no damage to the party 
confessing until the confession has been reafiSrmed without torture. 
Under this head the lawyer has the firmest rule for his guidance, and the 
rule has been established, as the text writers say, because the remedy of 
torture ' is fallacious, fragile, and perilous ' for reasons already given ; and 
this ratification should be made outside of the place of torment, at the 
bar of public justice, and in presence of the witnesses required by law. 
It should also be made at a sufficient interval after the torture to protect 
it from the suspicion of being made under the surviving stress of the tor- 
ture which has extorted the confession. But in practice this rule is very 
elastic, and the interval, according to the discretion of courts or judges, 
may vary from three days to four or five hours. 

"Torture legally administered in a legal case and sustained with con- 
stancy has for its effect to work the legal absolution of the party accused. 

" More than this, if, after a person has confessed his guilt, has been con- 
victed, and has been condemned, the judge shall proceed to torture him 
for ulterior information concerning his accomplices, suborners, or abet- 
tors without first premising and protesting that the torture does not re- 
late to the matters confessed and of which the culprit has been convicted, 
or without first premising and protesting that the torture is inflicted 
without prejudice to his condemnation, in such cases the torture, if sus- 
tained, will work not only his expurgation from the presumptions, but 
also from the proofs on which he has been convicted. But where such a 
precautionary reservation has been made the judge may proceed to tor- 
ture a confessed or convicted culprit for the discovery of accessories be- 
fore or after the fact. 

"Torture, in cases where it is applicable, works the rehabilitation of 
competent witnesses who are affected with a single defect, but will not 
deliver from a multiplicity of defects. It cannot be used to purge the 
defect of pequry, of personal enmity, etc. 

"A judge who unduly tortures an accused party from malice, hatred, 
enmitj', or for reward, is guilty of a capital offence if the patient dies 
under torture. Some writers hold that the victim of unjust torture may 
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slay the judge who ordered it, and may do so without beiug subject to the 
ordinary penalty of homicide, especially when this vengeance is taken 
by the victim immediately on being dismissed from torture. 

"The text-writers hold that prisoners who make or take remedies to 
harden the body against torture should be punished, since such remedies 
are altogether prohibited ; and, as such, the text-writers are likely to 
characterize all incantations and malefic arts, if they induce taciturnity or 
insensibility to bodily torture. If anybody desires to know how accused 
parties make use of such-like incantations and remedies, let him consult 
Paul. Grill.', De qucsst. et tort., qutsst. 4, nutner. 11. If anybody desires 
to know the remedies which the judge should use against the remedies of 
the accused, let him consult Grill., ibid., nutner. 16. The authorities 
lay down many other antidotes against these diabolic incantations, but 
Cavalcanus thinks, for his part, that there is no remedy more appropriate 
than the upright mind of the judge himself, when he directs it solely to 
the end of attaining the way of truth and justice, and not to the end of 
clutching after vainglory or striving for the sake of gain. Hence the 
judge should pray God to be propitious to him in the way of truth and 
justice. 

"If a prisoner about to be tortured shall use the words of the Holy 
Evangely or Prophets, even though the words should induce taciturnity 
or silence, he may not deserve for this reason to be punished in this world 
or in the secular forum. Such, at least, is the opinion of certain com- 
mentators." 

From this condensed analysis of the Code of Torture it will be 
seen that the professed object of legalized torture was to pass 
through the gate of negative proofs into the domain of positive 
proof, and to do so in " the way of truth and justice." The judge 
was to initiate proceedings of torture only when he felt morally 
sure that they would lead to the right result, either by conducting 
the accused to the point where, if guilty, he would cease to negate 
his guilt and would make a positive confession, or by conducting 
him to the point where, if innocent, his constancy under torture 
might be accepted as positive proof of his innocence. It was this 
same view which gave to the process of Ordeal its only moral 
sanction, as, under its menace, it was assumed that the conscious 
criminal would desist at once from a denial which might expose 
him to the wrath of Heaven. 

It was not so much the moral perversity of men as the intel- 
lectual narrowmindedness and the logical incapacity of men which 
compelled them to abide by the umpirage of negative proofs in the 

' Paulus Grillandus : Tractatus de Qsestione et Tortura. 
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forum of justice. So long as it was more important that cases 
should be decided than that they should be decided right, we shall 
see the forms and phases of negative proofs subject to constant 
variation, according as the obsolescent forms and phases are found 
to fatigue or affront the expanding intelligence of the age. When 
the efficacy of the ordinary oath wore out as a deterrent from per- 
jury, ingenious modes were invented to enhance its sanctity, such 
as by swearing men on reliquaries, on holy places, and at the graves 
of martyrs. The compurgators who appeared for their clansman in 
the Wager of Battle did not necessarily swear by that act to any 
personal knowledge of the facts involved, but simply assumed, in 
affiance of their kinsman's plea, the obligations of the blood tie ; 
and sometimes this obligation was assumed from an entirely mer- 
cenary motive — to escape their share of the fine that was likely to 
be assessed on the clan or commune in case of their kinsman's 
conviction. The Wager of Battle is obviously sinking in repute 
and dignity when \ht advocatus may be a hireling bravo; when 
rights of redress are nicely graduated according to the social rank 
of the defendant (until at length the man who stands at the 
bottom of the social scale is allowed only to " cuff the shadow " of 
his assailant) ; when the wager instead of being warm with the flesh 
and blood of passionate litigants has sunk into a tournament for the 
display of knightly prowess and into a spectacle for the delectation 
of gaping peasants. It is evident that the Ordeal is beginning to 
wane as a test of truth when men grow nice in estimating the de- 
grees of religious confidence which shall be attached to its manifes- 
tations ; when curious questions arise as to the length of the rope by 
which the suspected criminal must be suspended in the trial by cold 
water, and when a German emperor can say in the early part of the 
thirteenth century that " the opinion of simpletons who believe 
that hot iron can grow cold, with no proper cause supervening, is 
not so much an error to be corrected as a stupidity to be laughed 
to scorn." ' 

'The whole passage is worthy of being cited from the Neapolitan Con- 
stitutions of Frederic II (promulged A. D. 123 1) as a specimen of thir- 
teenth century "rationalism:" "Leges quae a quibusdam simplicibus 
sunt dictae paribiles, quse nee rerum naturam respiciunt nee veritatem 
attendunt, nos, qui veram legum scientiam perscrutamur et errores a 
nostris judieibus separaraus, praesenti nostri norainis sanetionis edieto in 
perpetuura iuhibemus omnibus regni nostri judieibus ; ut nullus ipsas 
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It was a great gain to the cause of truth and justice when Wager 
of Battle no longer gave its license to the brute force of the 
mailed warrior, and when trial by Ordeal fell into contempt as an 
impotent appeal to the Judgment of God. Henceforth the judicial 
process shifted its centre of gravity. The accused was no longer 
summoned to exculpate himself by the hazards of a chance ad- 
venture to which superstition lent its terrors and reason denied its 
light. Henceforth the main stress of the onus probanai was in 
largest part laid on the prosecutor. The rational maxim of the 
Roman Law — accusatore non probanie, reus absolvitur — was rein- 
stalled in the administration of penal justice ; but, as no change 
takes place per saltum in the dynamics of civil society, we are not 
to be surprised that the new jurisprudence did not spring at once 
into the forum of pure reason. The Roman Law brought the 
institute of torture in its train, and found European society at the 
Revival of Learning in a state well fitted to give to that institute a 
development it had never before received. Canon Law came to 
lend to it a moral sanction. Scholastic Philosophy came to lend to 
it a teasing subtlety. Trial by Ordeal had long been assailed by 
popes and bishops as a presumptuous "temptation of God." 
Skeptics, from Frederic II to doubters of low degree, had de- 
nounced it as a delusion and snare. In the end it was emptied of 
all significance even in the eyes of the common people. Trial by 
Torture now came to take the place of Trial by Ordeal, and Trial by 

leges paribiles, quae absconsse a veritate deberent potius nuncupari, 
aliquibus fidelibus nostris indicet ; sed communibus probationibus sint 
contenti, tam autiquis legibus quam nostris constitutionibus introductis. 
Eorum enim sensum non tam corrigendum duximus quam ridendum, 
qui naturalem candentis ferri calorem tepescere, imo (quod est stultius) 
frigescere, nulla justa causa superveniente, confidunt ; aut qui reum 
criminis constitutum, ob conscientiam laesam tantum asserunt ab aquse 
frigidae elemento non recipi, quem submergi potius aeris competentis 
retentio non permittit." 

The irony in the last clause, that if in the ordeal by cold water a party 
arraigned of crime is found to float it is not because the element of cold 
water refuses to receive him simply on account of his perjured conscience, 
but "because the retention of a competent amount of air prevents him 
from sinking, ' ' is worthy of Lucian. It has been suspected that the clause 
points to some trick of wind-bags by which operators in the cold-water 
ordeal could insure a condemnation or an acquittal whenever they had 
a mind to play false. 

27 
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Torture exchanged the " temptation of God " for the temptation of 
man. The advocatus in Wager of Battle was a warrior skilled in 
the manual of the sword or the bludgeon. The advocatus in Trial 
by Torture was a lawyer skilled in dialectic and cunning in the 
fence of words. Trial by Ordeal was a purely negative process, 
which left the awards of guilt or innocence to be decided by the 
occult processes of a blind oracle, without even the semblances of 
real truth. Trial by Torture worked with the semblances of real 
truth in the alleged form of presumptions which argued the cul- 
prit's guilt ; and it was sought to convert these semblances into 
virtual realities by extorting confession in torture as the prelude to 
confession without torture. Trial by Ordeal in its grosser forms 
assumed that men were so blind 'and conscienceless that, for the 
sake of peace, they must needs remit the decision of questions in 
truth and justice to the despotism of Fate tempered by superstition. 
Trial by Torture assumed that there was a moral turmoil in the 
breast of the self-conscious criminal, and audaciously proposed to 
cooperate with the pangs of conscience by the pression of physical 
pangs which should hasten the "confession that is good for the 
soul." Trial by Ordeal wrought a purely formal decision of the 
questions put in issue. Trial by Torture wrought with the pro- 
cesses of a purely formal decision to the end only of the prisoner's 
acquittal — if he endured the torture he was to be adjudged inno- 
cent. For purposes of conviction, the formal confession extorted 
under torture must be eliminated by a so-called free confession 
made outside of torture. This professed elimination of terrorism 
and constraint was required, in theory, to be complete before judg- 
ment of guilt could be pronounced; and, hypocritical as the pre- 
tence of observing the rule may have often been in practice, it was 
still a homage which the vice of even this irrational institute felt 
itself called to pay to the virtues of truth and reason. It was at 
least an advance on the rigime of pure negation and of pure un- 
reason. 

Torture was everywhere the creature .of prerogative and had its 
tap-root in the doctrine of inequality before the law. The same 
arrogance of civil and social supremacy which bred contempt for 
the mud sills of the political fabric bred ferocity in the maintenance 
of social rank and civil station precisely in proportion as rank or 
station seemed to be insulted or threatened. " Noble persons and 
persons of quality caimot so easily be subjected to torture as persons 
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who are of mean and plebeian rank," said Dumoulin. Hence the 
facility with which it was invoked in offences against the govern- 
ment. The doctrine of salus popuU suprema lex was held to justify 
it in England under the Tudors in cases of treason or misprision of 
treason, and in the examination of offences committed against royal 
property and royal prerogative. We have seen that the courts of 
the Royal Arm in Italy had power of summary torture by common 
law. The Court of the Royal Arm in England — that is, the King's 
Privy Council — had no such power at common law, but none the 
less did it usurp and practise the institute as a flower of prerogative 
right. The same collective intelligence which brings in the doctrine 
of equality before the law, as a maxim at once of public utility and 
of public safety, will instantly put an end to torture, even when the 
maxim arises amid the throes of a great civil convulsion like that of 
the French Revolution. 

The perils of torture as a form of criminal procedure were, we 
have seen, clearly perceived and frankly admitted by the men who 
practised and upheld it from the days of Ulpian to the days of 
Guazzini. In its preliminary stages it worked in the dark, and in 
a darkness that was felt by the trembling hand of every conscien- 
tious judge who was doomed to administer it. It was for this very 
reason that the later civilians sought to render the darkness visible 
by setting up the glow-worm lights of a verbose and quibbling 
scrupulosity along the dim and perilous path which led to the rack 
and thumbscrew. Hence the minute and wire-drawn regulations 
that were laid down by legal casuists for the purpose of defining, 
categorizing, and graduating the forty-odd presumptions of fact 
which, singly or in competent clusters and groups, might be ac- 
cepted as conditions precedent sufficient to justify a resort to torture. 

The real purpose of all this mesh-work of fine-spun rules, regula- 
tions, reservations, restraints, conditions precedent, exceptions, 
interlocutory pleas, appeals, suspension of process, etc., etc., was 
not to enlarge, but to diminish, the jurisdiction of the torturing 
judge. In a mode of proceeding which had for its objective point 
to wring confession from the accused, the institute of torture, under 
the conceived necessities of the times, became the pivot of the whole 
judicial process in criminal trials where the ordinary species of evi- 
dence (the testimony of witnesses) could not be procured. It was 
because the whole process revolved about it, with so much of per- 
turbation in its movements and with so much of eccentricity in its 
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orbit, that men brought a vast apparatus of learned and perverse 
ingenuity to the correction of its manifold aberrations. 

It was because the whole stress of the Law of Torture, if legally 
administered, fell on the doctrine of the presumptions of guilt 
which should be deemed sufficient, in default of other and ordinary 
evidence, to compel a resort to this dreadful expedient, that 
Schwartzenberg, in the famous Caroline Constitutions drawn up in 
1532 under Charles V, devoted a whole chapter to the defences 
which might be interposed under the Law of Torture against the 
too free and easy appreciations of rash judges. In the absence of 
such defences he feared that rash judges might often be tempted to 
risk the conviction of criminals on the strength of circumstantial 
evidence alone. Bad as torture was, it might sometimes serve as a 
brake on the iron wheel of purely circumstantial evidence in the 
hands of a precipitate judge. The awful misery of it was that the 
pressure brought by the brake on this iron wheel was first passed 
through the interposed body of the suspected criminal, who could 
escape death only by surviving a judicial martyrdom. 

But all this display of cautionary reserve and of technical lim- 
itation in the administration of torture does not so much redound 
to the glory as to the shame of the whole vicious system. It sets 
in only a clearer light the radical defects of a system which no 
acumen could rationalize, notwithstanding the amazing power of 
logic that was spent upon it by some of the astutest intellects 
which the world has ever seen. The bed was shorter than that a 
man could stretch himself on it, and the covering narrower than 
that he could wrap himself in it. Hence it was that the civilians 
and the text-writers of the Renaissance period did with this scrimp 
theory of justice what the astronomers of an early time did with 
the Ptolemaic theory of the solar system.' In order to bolster up 
the weaknesses of the Ptolemaic theory, the old astronomers were 
compelled, at every advance of astronomical discovery, to surround 
their central hypothesis witli "a rabble rout" of supplementary 
hypotheses which ended at last by destroying the intelligibility of 
the whole cosmic rationale, and thus destroying its very vitality as 
even a working hypothesis. 

Milton has made a mock of the " quaint opinions " with which 

' After this paper had been written, I discovered that an English writer 
on the ' Law of Evidence," Mr. John George Phillimore, had preceded 
me in the use of the same historical comparison. 
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the pre-Copernican star-gazers perplexed their brains as they sought 
to show, on a false projection, how 

" to model heaven 
And calculate the stars ; * * * 

How build, unbuild, contrive, 
To save appearances ; how gird the sphere 
With centric and eccentric scribbled o'er, 
Cycle and epicycle, orb in orb." 

Each supplementary hypothesis was at once a proof of advancing 
knowledge in the race and the sign of growing decadence in a theory 
which was destined at length to be exploded. 

The theory of judicial torture, as a means to the end of truth, 
was subject to a like ineffectual rifacitnento, because it was destined 
to a like collapse. It was pieced and patched with a thousand so- 
called safeguards and reservations, " to save appearances," until, in 
the end, an intelligent and conscientious judge was worse con- 
founded by the very rules which had been invented to cure his con- 
fusion ; while the judge who neither feared God nor regarded man 
contemptuously swept away the whole cobweb of rules which had 
been spun for his entanglement from the bowels of canonists and 
scholastics. Glossators, like Guazzini, who at the beginning of the 
seventeenth century sought to shore up the system with logical props 
and legal buttresses, were really pulling it down with the cumbrous 
muniments which only the more clearly revealed the structural weak- 
ness of the whole crumbling edifice. 

What baffled the minds of men for so many ages in their pursuit 
of juridical truth along the byways of torture was not so much the 
malignity of judges, and not so much the civil and social disorders 
which at times were held to excuse it, as, first, the want of that in- 
tellectual accuracy, that conscience of the brain (a rarer trait than 
even moral candor), which has come to the human race from the 
methods and training of modern science ; and, secondly, the want 
of that collective intelligence and of that collective humanity which 
have made the barbarisms of torture impossible, by showing them 
to be as irrational and horrible as they are cruel. It is not so much, 
as Lecky phrases it, that " in every age the penal code will, in a 
great degree, vary with the popular estimate of guilt," as that in 
every age the penal code will vary according to the intelligence 
with which people understand the criteriaol truth ; according to the 
skill with which they know how to apply the rules of evidence; and 
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according to the average public sentiment which ascertains and de- 
termines the conditions of judicial responsibility. 

St. Augustine in his oratory saw as clearly as Montaigne in his 
castle tower the sorrow and shame of torture, for the French wit did 
but borrow the terms of the Christian philosopher in portraying the 
horrors and absurdities of the system. But St. Augustine saw in his 
day no escape from the institute, as men then were and as courts 
then were constituted in the framework of civil society ; and there 
was none. The jurisprudence of the world could not rise above the 
prudence of the world. It would be as idle for us to demand a sci- 
entific theory of justice in the fourth century after Christ as to de- 
mand a scientific astronomy which should include the astro-physics 
of Langley, a scientific chemistry which should contain the periodic 
law of Mendelejeff, or a scientific anthropology which should por- 
tray "the criminal man" of Lombroso. We need not point our 
fingers in scorn or loll out our tongues at the plodding glossators 
of the Roman Law. They builded better than they knew. They 
wrought "with a sad sincerity" when they rounded the dome and 
groined the aisles of their Gothic structure, as well as when they 
put the finishing touch to its crypts, its gargoyles, and its finials ; 
for they wrought to its fall by sadly and sincerely working to re- 
pair its chasms. They thought to put ligatures around the foul ex- 
crescences of the Torture Code, and by so doing they helped in the 
end to slough off the whole hideous goitre from the neck of the 
body politic. Darwin has taught us to own our obligations to the 
earthworms, which honeycomb and filter the soil to prepare it for 
the plough and harrow of the civilized man. Let us not forget 
our obligations to the commentating Dryasdusts who, from the 
thirteenth to the eighteenth centuries, groped and rummaged in 
the ashes of the Civil Law to prepare a seed-plot and a humus for 
the nurture of our wiser and truer and humaner systems of juris- 
prudence. 

We stand as yet only at the gateway of Anthropological Science. 
The students of penology and criminal anthropology are just pre- 
paring to classify the biological, anatomical, pathological, anthro- 
pometrical, and psychological data which shall serve, when verified, 
as the indispensable conditions precedent to that highest of all forms 
of social prophylaxis — prophylaxis against the spread of crime. My 
learned predecessor. Dr. Fletcher, in his retiring address as the 
President of this Society, brought you to the survey of the high 
vantage ground from which this beneficent prospect may be caught 
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as a presage of "star-eyed science." We are, indeed, far away as 
yet from the Promised Land, but we have at least reached the sum- 
mits from which we can discern, more clearly than Erskine, that 
" the principles of the Law of Evidence are founded in the philoso- 
phy of nature, in the charities of religion, in the truths of history, 
and in the experiences of common life; " and hence it is that history, 
under the domain of the Comparative Method as projected along 
the lines of a continuous evolution, is passing from a Philosophy 
teaching by example into a Science teaching by verified principles; 
from a Philosophy teaching by Analogies into a Science teaching 
by Homologies. 

Kansu : A Sioux Game. — This is a very ancient game of the 
Sioux Indians, played mostly by elderly women, although young 
women and men of all ages play it also. 

Kansu is an abbreviation of kanta su, which means " plam seed." 
They drop the ta and call the game kansu because it is played with 
plum seeds. It is used for gambling and amusement, and is more 
like our dice than any other of our games. When playing, the seeds 
are thrown up in a basket or bowl, and the markings on the seeds 
that are up or down decide the throw. 

The seeds used are those of the wild plum of the Dakotas and in- 
digenous throughout the northwest region of the United States 
generally. They are seven in number. On one side of all they are 
perfectly plain and of the natural color; except some fine marks on 
four to distinguish them whem the burnt sides are down, but on the 
reverse side of all there are burnt markings. These markings are 
made by a piece of hot iron, such as a nail, the blade of a knife, or 
a piece of hoop iron. Before the natives had iron they used a hot 
stone. Six of the seeds are in pairs of three different kinds, and 
one only is of a different marking from all the others. One pair is 
scorched entirely on one side ; another pair has an unburnt line 
about two millimeters wide traversing their longitudinal convexity 
(the remainder of their surfaces on that side being scorched) ; the 
remaining pair have one-half of one side burnt longitudinally, the 
other half of the same side unburnt, but traversed by three small 
burnt lines equidistant, about one millimeter wide, running across 
their short axes. The remaining and only single seed has an hour- 
glass figure burnt on one side, the contraction in the figure corre- 
sponding to the long diameter of the seed. They are all of the 
same size, about sixteen millimeters long, twelve wide, and seven 
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thick, and are oval, having the outlines and convexity on each side 
of a diminutive turtle shell. When the Sioux first obtained our 
ordinary playing cards they gave to them, as well as to the game, 
the name kansu, because they were used by the whites and them- 
selves for the same purposes as their original kansu. 

The men do not use the seeds or the original kansu now, but they 
substitute our cards. Their women, however, do use the game at 
the present time. When the ration ticket was issued to them they 
gave to it the name of kansu, because it was a card ; so also to a 
postal card, business card, or anything of the description of a card 
or ticket ; a railroad, street-car, milk, store, or circus ticket would 
all be called kansu ; so that the evolution of this term as applied to 
a ticket is a little interesting. 

The description of the game kansu, as related by the Sioux, is as 
follows: Any number of persons may play,^nd they call the game 
kansu kute, which literally means " to shoot the seeds." When two 
persons play, or four that are partners, only six of the seeds are used, 
the hour-glass or king kansu being eliminated. The king is used 
when a number over two are playing and each one for himself. The 
three-line seeds are called "sixes; " the one-line, "fours;" those 
that are all black, " tens." When two play for a wager they each 
put 1 6 small sticks, stones, corn, peas, or what not into a common 
pile between them, making in all 32. The play begins by put- 
ting the seeds into a small bowl or basket and giving it a quick 
upward motion, which changes the position of the seeds, then 
letting them fall back into the receptacle, care being taken not to 
let any one fall out. The markings that are up decide the throw, 
precisely on the principle of our dice. As they count they take 
from the pile of 32 what they make, and when the pile is exhausted 
the one having the greatest number wins the game. If all the white 
sides are up, the throw counts 16. The 2 "tens" up and 4 whites 
count 16. Two pairs up count 6, and the player takes another throw. 
Two "sixes " down count 4. If both ' ' tens ' ' are down, either side, 
symmetrically, it counts 10. If all burnt sides are up, it is 16. If 
both " fours " are down, it is 6. If two pairs are up, it counts 2. 
One pair up does not count unless all the others are down. When 
more than two play, and each for himself, the " king" is introduced. 
If the king is up and all the others down, the count is 16. If they 
are all up, the count is the same. If two pairs are up, the count is 
6. If the king is down and the remainder up, the count is 16. 

Z. T. Daniel. 



